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Vergina Papazyan petitions for review of the Board of Immigration

Appeal’s (“BIA’s”) decision affirming without opinion the Immigration Judge’s

(“IJ’s”) denial of her applications for asylum, withholding of removal and relief

under the Convention Against Torture.   We grant the petition for review.  
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Where the BIA affirms the IJ without an opinion, the IJ’s opinion becomes

the final agency action and we review the IJ’s opinion. Lopez-Alvarado v.

Ashcroft, 381 F.3d 847, 851 (9th Cir. 2004).  An alien seeking withholding from

removal bears the burden of demonstrating that it is “more likely than not” that she

will be persecuted on account of one of the five protected grounds of race,

religion, nationality, membership in a particular social group or political opinion.

8 U.S.C. § 1231(b)(3).  An alien’s credible testimony can sustain this burden

without corroboration. 8 C.F.R. § 208.16(b).  If the applicant demonstrates past

persecution, it is presumed that future persecution is more likely than not. 8 C.F.R.

§ 208.16(b)(1); Ramadan v. Gonzales, 427 F.3d 1218, 1222 (9th Cir. 2005).  This

presumption may be rebutted by a finding that there has been “a fundamental

change in circumstances such that the applicant’s life or freedom would not be

threatened on account of any of the five grounds . . . upon the applicant’s removal

to that country,” 8 C.F.R. § 208.16(b)(1)(i)(A), or that the applicant could avoid

any threat of future persecution by relocating to another part of the country

designated for removal, where it is reasonable to expect the applicant to do so. 8

C.F.R. § 201.16(b)(1)(B).  Unlike asylum, which is discretionary, withholding of

removal is mandatory. Boer-Sedano v. Gonzales, 418 F.3d 1082, 1092 (9th Cir.

2005). 
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The IJ found Papazyan not credible, and therefore that she had not met her

burden of demonstrating eligibility for withholding of removal.  We review

adverse credibility determinations for substantial evidence, and uphold the

determination unless the evidence in the record compels a contrary result.  Hoque

v. Ashcroft, 367 F.3d 1190, 1194 (9th Cir. 2004).  An adverse credibility

determination must be supported by “specific, cogent reasons,”  Id. at 1195

(citation omitted), which must be “substantial and bear a legitimate nexus to the

finding.” Id. (citation omitted).  Under this standard, the IJ’s “conclu[sion] that

[Papazyan] ha[d] not met her burden with respect to producing credible testimony

that is sufficiently detailed, believable and consistent” cannot be upheld.  

The IJ supported the determination with the following reasons: (1) various

discrepancies between Petitioner’s application for asylum and her testimony, or

between different portions of testimony; (2) the vagueness of Petitioner’s

description of how she traveled to Moscow in 1994; (3) the implausibility of

Petitioner’s claim that she had her money on her person when her home was

burned; (4) her confused testimony regarding the dates of travel to the United

States; (5) the possibility that she could have obtained legal status in Armenia; and

(6) her demeanor.
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First, the discrepancy between her asylum application’s statement that she

was widowed and her testimony that her husband was alive and in Russia results

from Papazyan’s obtaining assistance in filling out her application in English.  See

Garrovillas v. INS, 156 F.3d 1010, 1013-14 (9th Cir. 1998) (“It is quite possible

that the attorney who filed the application stretched the facts without informing

[petitioner].  Moreover, there was no reason for [petitioner] to disavow the earlier

statement other than a desire to correct an error of which he had not been aware.”). 

Second, regarding the vagueness of her travel to Moscow, Papazyan was

never asked to provide further details.  “While the testimony may have been

unclear, ‘unclear testimony may not serve as substantial evidence for an adverse

credibility finding when an applicant is not given the chance to attempt to clarify

his or her testimony.’”   Quan v. Gonzales, 428 F.3d 883, 886 (9th Cir. 2005)

(quoting Guo v. Ashcroft, 361 F.3d 1194, 1200 (9th Cir. 2004)).

Third, the IJ disbelieved Papazyan’s testimony that she had her money on her

person at the time that her home in Sochi City was burned.  The adverse credibility

finding of an IJ who “finds a petitioner’s testimony implausible based solely on

‘conjecture and speculation’ that the testimony, though uncontroverted by any

evidence that the IJ can point to in the record, is inherently unbelievable,” is not
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entitled to deference.  Jibril v. Gonzales, 423 F.3d 1129, 1135 (9th Cir. 2005)

(quoting Vera-Villegas v. INS, 330 F.3d 1222, 1231 (9th Cir. 2003)). 

Fourth, the IJ relied on Papazyan’s difficulty in articulating the timeline of

her travels from Sochi City to Moscow to the United States.  We have warned

against treating confusion over dates as substantial evidence of adverse credibility.

See Singh v. Gonzales, 403 F.3d 1081, 1090-92 (9th Cir. 2005) (“The ability to

recall precise dates of events years after they happen is an extremely poor test of

how truthful a witness’s substantive account is.”)

Fifth, the IJ’s statement that “respondent was never denied status in Armenia

but was simply told to wait her turn and that she grew impatient and left on her

own without waiting her turn” is contradicted by the record.  Papazyan’s asylum

application states that even after officials of the Armenian Passport Registration

Department told her that “it was useless to wait any longer,” Papazyan and her

husband continued to wait for status, until, they were attacked in their refugee

camp.  

Finally, the IJ characterized Papazyan’s “attitude” as “sometimes impetuous

and sometimes a bit belligerent and attempting to put the burden on the questioner

to just accept the case and appears to be insulted that her claim is questioned.”

Although this court “give[s] ‘special deference’ to a credibility determination that
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is based on demeanor,” evidence of those aspects of demeanor cited by the IJ must

be ascertainable from the record. Jibril, 423 F.3d at 1137.  The IJ’s claim that

Papazyan was impetuous and belligerent is not supported by the record.  Papazyan

appears confused and even frustrated at several points in her hearing, but never

does she approach “impetuous” or “belligerent.”

None of the bases relied on by the IJ for the adverse credibility finding are

supported by the record.  To the contrary, a thorough review of the record indicates

that Petitioner’s testimony and evidence was “so credible that no reasonable

factfinder could find that [s]he was not credible.”  Farah v. Ashcroft, 348 F.3d

1153, 1156 (9th Cir. 2003) (quotation omitted).  “Because we find that the IJ’s

adverse credibility finding is not supported by substantial evidence, we accept

[petitioner’s] testimony as true for the purposes of the remaining analysis.” Quan,

428 F.3d at 888. 

Accepting Papazyan’s testimony as true, it clearly demonstrates past

persecution. First, she was attacked in her home in Baku, Azerbaijan by a group of

individuals, some of whom were dressed in police uniforms, and who referred to

her as an “Armenian dog.”  One of these individuals raped her.  This amounts to

past persecution on account of a protected ground.  8 U.S.C. § 1101(a)(42)(A). “It

is clear that rape or sexual assault ‘may constitute persecution.’”  Shoafera v. INS,
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228 F.3d 1070, 1074 (9th Cir. 2000) (quoting Lopez-Galarza v. INS, 99 F.3d 954,

959 (9th Cir. 1996)).  Here, where Papazyan was insulted as an “Armenian dog”

during the attack, the motive for the attack is clearly the protected ground of

nationality.  See Boer-Sedano, 418 F.3d at 1089 (holding that a police officer’s

words during an assault “make clear that he was motivated by [a protected

ground.”]) (citing Borja v. INS, 175 F.3d 732, 735-36 (9th Cir. 1999)(en banc)). 

Second, Papazyan was badly beaten by Armenian ultranationalists when her

refugee camp was attacked.  Although she appealed to the authorities, they were

unable or unwilling to help her.  Violence on the part of individual citizens can

constitute persecution for asylum purposes when the victim reports the violence to

authorities who do not investigate the matter.   See Tchoukhrova v. Gonzales, 404

F.3d 1181, 1195 (9th Cir. 2005) (“As the [] government was ‘unwilling or unable’

to control the conduct of those who assault[ed them], the [Petitioners] are entitled

to seek asylum . . . on that basis.”); Chand v. INS, 222 F.3d 1066, 1073-74 (9th Cir.

2000)(“Physical harm has consistently been treated as persecution.”). 

Third, Petitioner again suffered persecution during large-scale attacks carried

out by a group of some 500 “Kossaks” against Armenians in that Sochi City.  Her

home was burned and she was beaten, and was then refused complete medical

treatment because she was not a registered resident.  Chand, 222 F.3d at 1073-74.
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Because Papazyan has shown past persecution, it is presumed that she has

demonstrated a well-founded fear of future persecution, unless the government

establishes by a preponderance of the evidence “a fundamental change in

circumstances such that [Papazyan] no longer has a well-founded fear of

persecution.” 8 C.F.R. § 208.16(b)(1);  Duarte de Guinac v. INS, 179 F.3d 1156,

1163 (9th Cir. 1999). The government has made no such showing, however, neither

in its arguments to this court nor before the IJ and BIA below.  

In these circumstances, “[t]here is no need to remand to the BIA under INS v.

Ventura, 537 U.S. 12 (2002), to consider whether changed country conditions rebut

[Papazyan’s] presumptive fear of future persecution.” Babullah v. Ashcroft, 367

F.3d 1067, 1078 n.11 (9th Cir. 2004). Papazyan has therefore demonstrated her

entitlement to withholding of removal. 

Because she has met the more demanding statutory standard for withholding

of removal, Papazyan is presumably also statutorily eligible for asylum. On

remand, in addition to entering an order withholding Petitioner’s removal, the

agency should exercise its discretion on Papazyan’s asylum claim. 

We grant the petition for review on these grounds and therefore do not reach

Petitioner’s claim for relief under the Convention Against Torture.



9

PETITION GRANTED.


